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The Commontwealth of Massachusgetts

ORDER AUTHORIZING STUDY

(House, No. 6782 of 1980)

Ordered, That the Legislative Research Council be authorized and
directed to make a study and investigation of the constitutional and
statutory authority of the governor to issue executive orders having the
force of law; and that said Council file its statistical and factual report
hereunder with the Clerk of the House of Representatives on or before
the last Wednesday of February in the year nineteen hundred and
eighty-one.

Adopted:
By the House of Representatives, June 27, 1980
By the Senate, in concurrence, June 30, 1980
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The Cnmmnmnealtb. of Maggachusgetts

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES

To the Honorable Senate and House of Representatives:

LADIES AND GENTLEMEN: — In compliance with the legisla-
tive directive in House, No. 6782 of 1980, the Legislative Research
Council submits herewith a report prepared by the Legislative Re-
search Bureau relative to the constitutional and statutory authority of
the Governor to issue executive orders having the force of law.

The Legislative Research Bureau is restricted by statute to “sta-
tistical research and fact-finding.” Hence, this report contains only
factual material without recommendations or legislative proposals by
that Bureau It does not necessarily reflect the opinions of the under-
signed members of the Legislative Research Council.

Respectfully submitted,

“le

MEMBERS OF THE LEGISLATIVE RESEARCH COUNCIL

Sen. ANNA P. BUCKLEY of Plymouth, Chairman

Rep. MICHAEL J. LOMBARDI of Cambridge, House Chairman
Sen. JOSEPH B. WALSH of Suffolk

Sen. JOHN F. PARKER of Bristol

Sen. ROBERT A. HALL of Worcester

Rep. WILLIAM P, NAGLE, JR. of Northampton

Rep. IRIS K. HOLLAND of Longmeadow

Rep. SHERMAN W. SALTMARSH, JR. of Winchester

Rep. BRUCE N. FREEMAN of Chelmsford

Rep. CHARLES N. DECAS of Wareham
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The Commontoealth of Massachusetts

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

To the Members of the Legislative Research Council:

LADIES AND GENTLEMEN: —The joint -order, House, No.
6782 of 1980, reprinted on the inside of the front cover of this report,
directed the Legislative Research Council to study and investigate the
constitutional and statutory authority of the Governor to issue execu-
tive orders “having the force of law.”

The Legislative Research Bureau submits such a report herewith. Its
scope and content have been circumscribed by statutory provisions
which limit Bureau output to factual reports, without recommenda-
tions by the Bureau. The preparation of this report was the primary
responsibility of James Hugh Powers of the Bureau staff.

Respectfully submitted,

DANIEL M. O’SULLIVAN, Director
Legislative Research Bureau
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The Commontwealth of Massachuseits

GUBERNATORIAL EXECUTIVE ORDERS

SUMMARY OF REPORT

Study Directive

This report is submitted by the Legislative Research Council pursu-
ant to a joint order which was introduced into the 1980 General Court
by Representative Michael J. Lombardi of Cambridge, House Chair-
man of that Council, and adopted by the two branches late in June
1980 (House, No. 6782). That directive required the Couricil to exam-
iné the constitutional and statutory authotity of the governor to “issue
executive orders having the force of law.” -

In Massachusetts, as in all othier states whose pracuces on misscore
have been reported to the Legislative Research Bureau, there are no
formal definitions of the term “executive order” of “proclamation” in
the state constitution, and few ‘such- definitions in the statuteés. In

certain instances, gubernatorial “proclamations,” like certain procla-
mations of the President of the United States, have “executive order”
characteristics. _ '

. Guibernatorial executive orders and “proclamations” may be cere-
monial, or may amount to little more than public relations excercises.
Or, they may be substantive instruments with the force of law. Some

gubernatorial executive orders are indistinguishable from rules and

regulations issued by regulatory and quasi-judicial agencies of the'state
executive branch, apart from the fact that those orders emanated
directly from the governor himself.

' Proclamations by a governor may or may not have the characteris-
-tics of gubernatorial executive orders. They may be ceremonial only,
‘without legal effects. Proclamations may #lso be uSed to invoke or to
iactivate otherwise “dormant” constitutional and statutory provisions,
‘with very significant legal consequences. Among the gubernatorial and
ipresidential proclamations of this sort are those establishing martial
daw, proclaiming civil defense emergentcies; taking over public utilities
threatened by labor disputes, dedicating public property to particular
uses, and calling special elections. At the national level, presidential
proclamations are used to put into effect treaties, conventions and
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protocols which become thereby a part of the “supreme law of the
land”; such proclamations activate international agreements of lesser
stature, such as executive agreements on foreign trade matters.

British and Colonial Origins of the Gubern’ator_ial Executive Order .

Although the use of executive orders by Massachusetts governors on
a formal, systematic basisi is a relatively recent development in this
century, the gubematonal executive order has ancient legal origins
tracing back to the “writs” issued by Anglo-Saxon monarchs of Eng-
land, and to “Orders in Councll” whlch have been used in England_
since the Middle Ages.

Originally, these latter orders were formulated by the English mo-
narch, with the advice of his Privy Council, a body composed of
leading nobles and the king’s chief ministers. With the evolution. of
parliamentary government after the downfall of James 11 in 1689, the
Prime Minister and his Cabinet officers became members of, and the
controlling force in the Pmry Council, as the monsrch’s role declined
to a formality. Orders in Council entail an exercise of the inherent
legislative and executive powers of the Crown derived from British
common law, and have been used as directives to administrative and
judicial anthorities for the execution of policies of the British Govern-
ment and for the administrative implementation of laws enacted by
Parliament. _

The American Colonists were familiar with Orders in Councit and
their uses, and. adapted this form of executive order to their own
_political system, in the form of orders issued by the colonial governors
“by and with the advice and consent” of a governor’s (executive)
council. With modifications reflecting the Separation of Powers Doc-
trine, these practices were carried over into the republican constitu-
tions adopted by Massachusetts and the other states following the
outbreak of the American Revolution. As governor’s councils were
eliminated, or shorn of functions, executive orders became orders of
the governor alone in most instances.

Increased Use of Gubernatorial Executive Orders in Massachusetts

With an increase in their duties and responsibilities through consti-
tutional and statutory action, Massachusetts governors have resorted
increasingly to executive orders for policy, administrative and other
reasons. Between 1941 and 1947, a total of 99 executive orders were
issued by Governors Saltonstall, Tobin and Bradford, nearly all of
them under the War Powers Act of 1941 and 1942, A brief three-year
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interval followed, before further executive orders were promulgated in
1950. During the 15-year period 1950-1964, a total of 47 gubernatorial
executive orders were issued, all but a few being based on: powers
conferred by the Civil Defense Act of 1950 (as amended). Within' the
following 16 years, through Deceimber 31, 1980, the output of guberna-
torial executive orders rose 206 percent, to 144, The 291 gubernatorial
executive orders aforesaid do not include purely ceremonial proclama-
Hons and executive orders, which now exceed 80 annually,honoring
historic events, personages, and various causes, ethnic groups and the
like.

State agency organization and administration reflect the dominant
area for executive order usage, accounting for 133 such orders since
1941. The proliferation of federal aid programs:calling for state partici-
pation and intergovernmental funding has previded stimulus for;gub-
ematorial resort to executive orders. Of the 32 orders on this score
since 1941, 23 have been issued in the last 15 years.

‘Governor Leverett Saltonstall (1939-45) issued the largest number
of executive orders (75), 51 of which rested on. powers conferred by
Civil Defense statutes. Gevernor Francis W, Sargent (1969-75) ranks
second with 48, followed by Governor Edward J. King who has issued
41 executive orders to date.

Legal Bases of Gubernatorial Executive Orders in Massachusetts
Eonstitutional’ Bases
_ In general, the Governor has implied constitutional authority to
Issue executive orders under proyisions of the Massachusetts Constitu-
fion which: (a) designate him as “supreme executive magistrate” with
gemic and inherent.powers as such (Part II, c. II, s. I, Art, I);
b), imply his constitutional obligation to enforce the laws faithfully;
#nd () designate him as commander-in-chief of the armed forces of
the state (Part II, c. I, s.1, Arts. VII and X). In addition, the General
‘Court has constitutional authority to enact laws (a)"i'ssig'nigg duties
#nd responsibilities to the governorin thedischarge of which he acts as
gheagent of that body, and (b)- defining his war and emergency powers
[Part II, ¢ I,'s. I, Art. IV; Part I c. I1, s. I; Art VH). In these latter
gkonnections, the General Court may authorize the issuance of execu-
tive orders by the governor. Executive Council approvalof gubernato-
gisl-executive orders is mecessary only where required by statute; or
Where their issuance without that assent would clearly infringe on the
reserved constitutional jurisdiction of the Council, :
#:The governor is also believed to possess certain very limited but as
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yet unadjudicated “inherent powers™ of common law character, w-hie_li
passed from the Colonial govemorship to the present governorship
under a “Grandfather Clause” in the Constitution (Part 11, c. VI, Art.
vI).

The Supreme Judicial Court has held that the govemor may, in thé
exercise of his “inherent” constitutional authority as “supreme execu:
live magistrate,” use executive orders to create advisory commissions;
committees or councils to assist him in the performance of his duties;
50 long as he does nof yield' to them responsibilities vested ultlmately ui
him by the Constitution.

The Court has also ruled that, unless specifically. authorlzgd by
statute, the governor may not, by executive order or otherwise;: (a)
suspend a state law; (b) change procedures mandated by law for the
formulation, amendment: and approval of regulations made by state
regulatory agencies; (c) transfer appropriations from one line rtem in
the annual appropriation acts to another; or ¢(d) impound appropnat-
ed funds in ways which alter or negate social and program priorities
ordained by the General Court. Statutes authorizing the governor to
suspend laws must be speclfic as to the statutes he may suspend,:and
may not give him a vague “roving commission” to suspend laws on
emergency or other grounds (Part I, Art. XX) The Court has emphas-
ized, as a general proposition, that gubematorlal executive orders may
not contravene any constitutional or statutory provision.

Within the above context, the Supreme Judicial Court has held that
the governor may by executive order or otherwise take those measures
necessary to qualify the state to receive federal financial assrsta’nce,
where such meastires are suthonzed speclf ically or by very clear imj ﬁ
cation in statutes. The governor’s action must be supported heyo_ﬁdf'
reasonable doubt by the legisiative history of the statute under whm‘r
his order is to be issued, if that action involves suspension of anotﬁér
state law in whole or in part.

Statutory Bases.

The Massachusetts statutory provisions authorizing the governor o
issue proclamations on 86 ceremonial occasions (76) far outnumli_ir
those which make specific reference to his issuance of proclamations
and executive orders having the force of law (6). Two other stltufﬁ

- dealing ‘with gubernatorial executive orders include one such is
validating = particular executive order, and a second law requmilii
executive orders to be filed with the state: secretary for publlcatioﬁ:ﬁi
the Massachusetts Register. :

'The statutes specifically authonzing the govemor to issue proclams:
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tions and executive orders having the force of law permit him to do so
only in relation to emergencies arising from (a) war, sabotage and
other hostile activity, (b) civil disorders, (c) natural disasters,
(d) water shortages, (¢) nuclear acciderits, and (f) fires. The principal
source of the governor’s authority aforesaid is the Civil Defense Act of
1950 (as amended). '

+/ Implied gubernatorial authority to issue proclamations and execu-
tive orders is found in (a) the Slichter Actof1947(G.L.c. 158B) whick
vests emergency powers in the governor: in;respect to private sector
industrial disputes which threaten the public health and safety; and
(b)- statutory provisions relative. to interraptions. of the public mass
transportation services of the Massachusetts: Bay Transportation Au-
thority (G.L. c. 161A, s. 20).

., Except as to the foregoing major emergency situations, the General
Court has been reluctant to empower the governor to issue proclama-
tions and executive orders regulating the persons, property and pro-
cedural rights of the general public,.or any segment thereof, outside the
executive branch of the state government itself. Instead, the General
‘Court has preferred to rely on delegations, of regulatory authority to
state administrative agencies and quasi-judicial agencies toimplement
policies and programs ordained by statute. That authority is wielded
within the framework of procedural and other safeguards mandated by
the State Administrative Pracedure Act and other controlling laws.

Conflicts Over Gubernatorial Executive Orders in Massachusetts’

As- governors have resorted increasingly to the use of executive
orders in -‘Massachusetts, disputes have arisen over allegations that
some of these orders have infringed the powersreserved to tlie. General
,@ urt by the Constitution by taking on aspects of “executive Jaw-mak-
ing” contrary to the Separation of Powers Article of the Constitution
(Part I, Art. XXX).

Executive Order No. 74 of 1970. On July 16, 1970, Governor -
Erancis W. Sargent established, by Executive Order No.74,a “Goyer-
nor’s Code of Fair Practices,” requiring state agencies to institute
affirmative action programs in relation  the administration of ‘their
nnel, services, contracts, regulatory activities and programs af-
hg local government. The order also imposed affirmative action
‘equirements upon private enterprises:and educational institutions
articipating in state programs, and upon local school committees.
n 1973, Attorney General Robert H. Quinn ruled invalid the provi-
sions of this executive order applying tolocal school committees, on
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the grounds that the inherent authority of the governor as supreme
executive magistrate does not extend to the regulation of local govern-
ment, absent an appropriate enabling statute, The Attorney General
concluded that the Municipal Home Rule Amendment reserves to the
General Court alone the ultimate authority to prescribe standards of
mumcrpal government. The General Court had enacted laws outlaw-
ing discrimination at the local government level, but had passed nolaw
obliging local government to institute affirmative action practices. -

Executive Orders Nos. 172 of 1979 and 189 of 1980. These two
executive orders, issued by Governor Edward J. King, addressed two
successive, substantially identical, crises which arose when spending by
the Massachusetts Bay Transportation Authority (MBTA) outpsced
its annual budgets for those fiscal years, as approved by the MBTA
Advisory Board. When the latter refused to provide the full amounts of
supplementary appropriations sought by the MBTA, a shut-down' of
the transit system threatened. To forestall these interruptions of serv-
ice, the governor issued the foregoing executive orders placing:the
Authority under direct state administration, and authorizing spending
in excess of the budgets approved by the Advisory Board. The latter
body, and various other p*artres, challenged the executive orders: ih
court.

Early in 1981, the Supreme:Judicial Court inyalidated the twb
gubernatonal executive orders, on the grounds that the statutes grant;
ing the governor emergency powers to take over direction of the
MBTA do not include, among the emergencies therein enumerate
emergencies caused by budget disputes between the Authonty and its
Advisory Board. Hence, the Court concluded that the governor: had
exceeded his powers as supreme execiitive magistrate by suspendinh
requirements of the MBT A statutes without clear and speelﬁc statuto-
ry sanction by the General Court.

Gubernatorial Executive Orders in Other States
Constitutional Provisions

The constitutions of 40 of the other 49 states are wholly srlent ontlie
subject of the governor’s authorrty to issue executive orders. Herice, ih
those jurisdictions, the governor must rely upon’ “statutes speclf' o
~authorizing such orders, or upon judicial interpretations of his co
tutional authority as. chlet' executive, enforcer of state laws, and
mander-in-chief, for his power to promulgate executive orders (A
Ariz., Ark., Calif., Colo., Conn., Del., Ga., Ha., Ida., Ind., Ia., K§&
La., Me., Minn., Miss., Mont., Neb., Nev., N.H., N,J.,, NM., Ny,
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N.D.; Ohio, Okla., Ore., Pa., R.L, S.C., Tenn., Tex., Utah, Vt., Va.,
Wash., W.Va., Wis., and Wyo.).

Nine additional states, and one territory, have constitutional provi-
sions specifically authorizing their governors to issue executive orders,
proclamations or other directives of like character (Alas., Fla., Ill.,
Kan., Md., Mich., Mo., N.C., S.D., and No. Mar.). In this group are
eight jurisdictions whose constitutions, like that of Massachusetts,
wuthorize tlieir governors to reorganize executive branch agemcies by
means of “plans” or executive orders which take effect unless vetoed by
the:legislature (Alas., Iii., Kan., Md., Mo., N.C., S.D., and No. Mar.).
Another state, Michigan, affords specific constitutional authority to
ts governor to issue executive orders reducing state spending if state
wvenues are insufficient. to support that spending in-any fiscal year.
Constitutional provisions in Florida enable its governor, by executive
wder, (a) to suspend certain state, county and municipal officials
-tom office on certain enumerated grounds, (b) to waive certain fines
und forfeitures, (c) to grant commutations, reprieves and pardons.
and (d) to restore civil rights.

Sratutory Provisions

Much diversity exists among state statutes authorizing gubernator-
al executive orders. Most common on this score are laws which confer
tpecial powers upon governors in respect to civil defense, natural and
man-made disasters, and other emergencies posing serious threats (o
tite public safety. Next are laws granting authority to governors fo
premulgate executive orders in respect to various specified aspects of
state adminstration and finance, including (a) state executive branch
organization, (b) the creation of advisory, coordinating, study or
investigative commissions, (c) state participation in federal aid pro-
grams, (d) personnel administration, (e) state fiscal administration,
ind () other miscellaneous topics. Finally, scattered statutes here and
there authorize governors of certain states to issue éxecutive orders
telating to private financial institutions, environmental matters, wild-
life and local and regional government. :

At least two states have enacted laws establishing uniform standards
for the issuance of gubernatorial executive orders (Ida. and Minn.).
Twelve states have statutory requirements relative to the filing, record-
ing and publication of gubernatorial executive orders (Ida., Ky., La.,
Kxd.. Mich., Minn., Miss., N.C., Pa., Tenn., Va., and Wis.). The laws

DY at least seven states require gubernatorial executive orders, or
certain of them, to be submitted to committees or officers of their
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legislatures, for the information of the legislature, or for legislative
review (Ky., Md., Mo., N.C., Ohio, Tenn., and Vt.).

Litigation Over Guberna'tari;zl Executive Orders

Disputes over the propnety and constitutionality of gubernatorial
executive orders are not unique to Massachusetts. They have been
occurring in other states with increasing frequency, as governors have
expanded their use of executive orders, emulating the tremendous
growth in the use of such orders by the President since the Great
Depression. The available data show a sharp upswing in the use of
gubernatorial executive orders since the early 1960’s. - -

Governor George C. Wallace of Alabama used executive ordersasa
means of defying federal:authorities in schoql desegregation controv-
ersies of the 1960’s. In 1970, the Colorado Supreme Court held uncon-
stitutional a gubernatorial executive order involving the state.in a
federal program without:prior state legislative approval. In 1978 and
1979, the New York Court of Appeals held unconstitutional two
executive orders of Governor Carey dealing’ with state personnel and
the letting of state contracts, because these orders went beyond the
admmstratlon of the law, to become attempted ‘executive law-mak-
ing.”

Gubernatorial executive orders have stirred up legal and polltleal'
controversies in 14 other. states as well (Alas., Calif., Ill., Kan., Ky.,
Minn., Miss., N.H., N.J., Okla., Pa., Tex., W.Va., and Wis.). In
substantial degree, these orders have been upheld To pass judicial
muster, the governor’s order has to be an exercise of powers conferred
on him, expressly or by clear implication, by the state constitution and
statutes, and may not inyade the constitutional realms of the Ieglsla-
ture or the courts. When.an executive order is specifically authorized
by statute, it must not go beyond that law.

Presidential Executive Orders
Legal Bases

Constitutional Provisions. The United States Constitution makes
no mention of presidential executive orders. The President’s power td
promulgate executive ordeérs is derived from two different sources: his
independent powers under the Constitution and statutes enacted bj
Congress. A given presidental executive order may be based on oné;
the other, or both types of such authority. The latter is true when the
President and Congress share jurisdiction over given functions and
subjects.

The Federal Constitution provides that the “executive” power shall



1981] HOUSE — No. 6557 17

be vested in the President, but does not designate him as “chief execu-
tive” or “supreme executive magistrate” (Art. Il, s. 1). As such, he is
commanded to “take care that the laws be falthfully executed” (Art. II,

s. 3). He has a constitutional right to require information of his agency
heads (Art. IL, s. 2). He has broad constitutional powers in respect to
the conduct ol’ relations with foreign states (Art. I1, s. 2; Art. I11, s. 3).

And he is, by constitutional mandate. commander-in-chief of the’
nation’s armed forces (Art. II. s. 2).

Statutory Provisions. Numerous teaeral statutes specif'cally au-
thorize the President to implement their policies and provisions
through the issuance of regulations, proclamations and presidential
executive orders.

Such delegations of “legislative power” by the Congress take both
explicit and implied forms. In its explicit form, that power is expressly
delegated by statute. The United States Supreme Court has held that
when the President is exercising authonty delegated to him by statute,
e is merely acting as the agent of the Congress, amf the Court has
indicated that Congress need only state the purposes which it seeks to
accomplish in the delegatory statute. Further, such a delegatory statute
must either (a) include standards which are sufficiently exact to enable
those affected to understand the limits of the power delegated, or in
lieu or such standards, (b) contain procedural safeguards adequate to
prevent arbitrary and capricious uses of the authority delegated.

It has been held, judicially, that in delegating authority to the
President, it is sufficient for Congress to legislate as far, and as practi-
cable, as necessity warrants, while leaving the details to be worked out
by the President and executive branch agencies. The Court has drawn
no clear boundary line beyond which a delegation of power by the
Congress to the President would do violence to the separation of
powers by enabling him to be a lawmaker as well as a law-administra-
tor.

The Court has also indicated that, in certain situations, the President
may issue regulations, proclamations and presidential executive orders
under an implied delegation of power by Congress. A long-continued
practice of Presidents in acting on certain matters without specific
statutory authorization, coupled with the acquiesence of Congress,
raises the presumption of Congressional consent to such Presidential
lctions, and Congressional recognition of such actions as fully within
the administrative power of the President. This presumption lasts until

Congress asserts its legislative prerogative to regulate or orohibit those
?resudenﬁal actions.
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Use of Presidential Executive Orders

Presidents have been issuing executive orders, or proclamations and
other directives with like characteristics, since the Administration of
George Washington. President Abraham Lincoln made broad use of
this power during the Civil War. With the advent of the New Deal, the
use of presidential executive orders was greatly expanded to cope with
the exigencies of the Great Depression and World War I1. Subsequent
crises, and the burgeoning of federal programs, has continued this
trend since then.

Until the 1920s, little was done to standardize presidential executive
order procedures. Efforts on that scope were initiated by President
Warren G. Harding in 1921-23, and further developed by Presidents
Herbert Hoover, Franklin Delano Roosevelt and Harry S. Truman,
who adopted executive orders regulating the preparation and issuance
of presidential executive orders. This system was totally overhauled by
President John F. Kennedy in his Executive Order No. 11030 of 1962,
since amended, which now controls the presidential executive order
process.

The present numbered series of presidential executive orders, which
began in 1862, includes approximately 12,200 such orders, many of
which have lapsed or have been repealed, while still others amended
prior presidential executive orders.

Presidential Executive Order Procedure

Under the procedures prescribed by President Kennedy’s Executive
Order No. 11030, as amended, federsl officials and agencies desiring
issuance of a pres:dential‘ executive order must prepare the same in
compliance with uniform style standards, and transmit the same to the
Office of Management and Budget (OMB) together with an explana-
tion of the proposed order, and certain supporting information.

The OMB reviews the proposed presidential executive order. for
(2) compliance with Administration policies, (b) its budgetary and
fiscal impact, and (c) any problems likely to arise in its practical
administration and implementation. The measure is circulated to other
federal agencies which would be affected by it, and inter-agency con-
sultation may follow. If not vetoed by OMB, the proposed presidential
executive order, with or without amendments, is then transmitted to
the Department of Justice for review by that agency’s Office of Legal
Counsel (OLC).

The OLC considers only the legal aspects of the document, and does
not get into the policy domain. If the OLC discovers legal defects in the
proposed order, it is returned to the OMB with an indication of those
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defects. If the order is returned later to the OLC with changes, legal
scrutiny by the OLC is repeated. Once a proposed presidential execu-
tive order clears the OLC, it is submitted to the President for his final
action. If the’'OMB or originating agency insists upon a presidential
executive order notwithstanding OLC legal objections, OLC forwards
to the President a legal memorandum stating the objections of the
Department of Justice.

. When a presidential executive order receives the President’s signa-
ture, it is transmitted to the Office of the Federal Register for publica-
tion in the Federal Register.
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The Commontwealth of Massachusetts

GUBERNATORIAL EXECUTIVE ORDERS

CHAPTER I. INTRODUCTION

Legislative Study Directive

House, No. 6782, the joint order requiring this study by the Legisla-
tive Research Council relative to the constitutional and statutory
authority of the governor to issue executive orders having the force of
law, was ‘introduced into the House of Representatives on June 27,
1980 by the House Chairman of that Council, Representative Michael
J. Lombardi of Cambridge. This joint order was approved by the
Committees on Rules of the two branches, acting concurrently, and
was adopted by the House of Representative, on that same day.
Adoption of the study directive by the Senate, in concurrence, fol-
lowed on June 30, 1980.

This report, resulting from the above study mandate, is the first
examination of gubernatorial powers to issue executive orders to have
been authorized by the General Court. It reflects an increasing legisla-
tive interest in the growing recourse of governors to use of the execu-
tive order device since World War 11, and the implications of that
device for the constitutional separation of powers among the legisla-
tive, executive and judicial branches of the state government, the
constitutional system of checks and balances, and legislative oversight
of operations of the executive branch of the state government.

That legislative interest has been heightened by recent litigation
challenging the use of executive orders by His Excellency, Governor
Edward J. King, to assume direct control of the management and
operations of the Massachusetts Bay Transportation Authority
(MBTA) and to authorize expenditures by that agency in excess of
budgets approved by the MBTA Advisory Board (composed of repre-
sentatives of the municipalities belonging to the Authority).! The

1. Executive Orders Nos. 172 of December 18, 1979 and 189 of November 18, 1980; Massachusetts Bay
Transportation Authority Advisory Board, et al., v. King, Supreme Judicial Court, Suffolk SS, No. 2259,
Nov. 1980; Massachusetts Bay Transportation Authority Advisory Board v. Massachusetts Bay Transporta:
tion Authority, et al. Superior Court, Suffolk SS, No. 45001, Nov. 1980, and Supreme Judicial Court No:
2353, Nov. 1980.
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plaintiffs 1n tnese suits, recently decided by the Supreme Judicial
Court, allege, among other things, that the Governor exceeded his
statutory authority and undertook an exercise of powers reserved to
the General Court alone by the Constitution, in promulgating these
executive orders.

Gubernatorial Executive Orders _Deﬁned

In Massachusetts, as in all other states whose practices onthis score
-nave been reported to the Legislative Research Bureau, there are no
formal definitions of the term “executive order” or “proclamation” in
the state constitution, and few such definitions in the statutes. In
certain instances, gubernatorial “proclamations,” like certain procla-
-mations of the President of the United States, have “executive order”
characteristics.

- For the purposes of this study, the term “gubernatorial executive
order” is defined as any written or printed order, directive, rule,
regulation, proclamation or other instrument promulgatd by the gov-
‘ernor of a state (a) in the exercise of his constitutional authority as
*chief executive” or “supreme executive magistrate,” (b) in fulfillment
of his constitutional duty to enforce state laws, (c) in performing
constitutionally assigned duties relative to-executive branch reorgani-
zation, (d) in the exercise of his constitutional responsibilities as com-
mander-in-chief of the armed forces and civil defense forces of the
state, as regulated by state law, and (¢)in hisrole as “agent” of the state
leglslature in exercising powers delegated to him by statute to imple-
ment and administer particular state laws and programs.
~Gubernatorial executive orders and “proclamations” may be cere-

monial, or may amount to little more than public relations exercises.
ﬁr they may be substantive instruments with the force of law, Some
@ubematonal executive orders are indistinguishable from rules and
I{Bgulauons issued by regulatory and quasi-judicial agencies of the state
gxecutive branch, apart from the fact that those orders emanated
E,lrectly from the governor himself.

i Proclamations by a governor may or may not have the characteris-
tics of gubernatorial executive orders. On this score, a Wisconsin study
otes that —

Executive orders differ from proclamations. Wisconsin
governors traditionally have used proclamations for cere-
monial purposes, such as honoring groups, individuals,
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causes or holidays or for calling the legislature to attend a
special session. By contrast, executive orders have been used
to initiate policy changes and to manage state government.!

Proclamations may also be used to invoke or to activate otherwise
“dormant” constitutional and statutory provisions, with very signifi-
cant legal consequences. Among the gubernatorial and presidential
proclamations of this sort which come to mind are those establishing
martial law, proclaiming; civil defense emergencies, taking over public
utilities threatened by labor disputes, dedicating public property to
particular uses, and calling special elections. At the national level,
presidential proclamations are used to put into effect treaties, conven-
tions and protocols which become: thereby a part of the “supreme law
of the land”;2 such proclamations activate international agreements of
lesser stature, such as executive agreements on foreign trade matters.

Study Procedure

This Legislative Research Council report discusses gubernatorial
and presidential executive orders in the seven following chapters deal-
ing respectively with (a) British and Colonial orders in Council, (b) the
growth of the authority of the Massachusetts: Governor since 1780, (c)
the constntutlonal bases of gubematonal executive orders in Massa-
chusetts, (d) the statutory bases of gubernatorial executive orders:in
‘Massachusetts, (€) other: aspects of gubernatorial executive orders:in
Massachusetts, (f) gubernatorial executive orders in other:states, and
(g) executive orders of the President of the United States. Appendix‘A
hereof presents, for the first time, a complete chronological index 'of
the 291 executive orders issued by Massachusetts governors from 1941,
when the systematic numbering of such orders was initiated by ‘Gover-
nor Leverett Saltonstall (1939-45) to December 31, 1980. .

The modest length of this report reflects the limited extent to which
the whole subject of gubernatorial executive orders has been explo._r"dﬁ
in depth prevxously in Massachusetts and most other states by legis
tive research agencies, law ]oumals and the courts. Judicial case law:af
the federal and state levels in relation to-executiVe orders is not
extensive, and leaves many important questions as yet unanswered.
bibliography of materials on this subject, collected by the Legislative
Research Bureau, appears in Appendix C.

I. Susan B. ng. *Comment — Executive Orders of the Wisconsin Governor. Wisconsin Law Rewew, Vél
1980, No. 2, Law School of the University of Wisconsin, Madison, Wis., pp. 333-365; at-p. 333, fn. 2""
2. U.S. Const., Art.’VL.






