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Ordered, That the Legislative Research Council be authorized and
directed to make a study and investigation of the constitutional and
statutory authority of the governor to issue executive orders having the
force of law; and that said Council fie its statistical and factual report
hereunder with the Clerk of the House of Representatives on or before
the last Wednesday of February in the year nineteen hundred and
eighty-one.

Adopted:
the House of Representatives, June 27, 1980

By the Senate, in concurrence, June 30, 1980
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LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES

To the HOllorable Senate and House of Representatives:

LADIES AND GENTLEMEN: - In compliance with the legisla-
tive directive in House, No. 6782 of 1980, the Legislative Research
Council submits herewith a report prepared by the legislative Re-
search Bureau relative to the constitutional and statutory authority of
the Governor to issue executive orders having the force of law.

The Legislative Research Bureau is restri ted by statute 10 "sta-
tistical research and fact-finding." Hence, this report. contains only

ctual matc:rial without recommendations or legislative proposals by
that Bureau. It does not necessaFilyreflect the opinions of the under-
si ned members of tbe Legislative Research Council.

Respectfully submitted,

HE LEGISLATIVE RESEARCH COUNCIL

Sen. ANNA P BUCKLEY of Plymouth Chairman
Rep. MICHAEL J. LOMBARDI of Cambridge. House Chairman
Sen. JOSEPH B. WALSH of Suffolk
Sen. JOHN F. PARKER of Bristol
Sen. ROBERT A. HALL of Worcester
Rep. WILLIAM P NAGLE, JR. of Northampton

ep. IRIS K. HOLLAND of Longmeadow
ep. SHERMAN W. SALTMARSH, JR. of Winchester-
ep. BRUCE.N. FREEMAN of Chelmsford

Rep. CHARLESN. DECAS of Wareham
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LETTER OF TRANSMITTAL TO THE
lEGISLATIVE RESEARCH COUNCIL

To the Members of the Legislative Research Council:

LADIES AND GENTl,EMEN: - The joint .order House, No.
6782 of 1980, reprinted on the inside of the front cover of this report, 
directed the Legislative Research Council to study and investigate the
constitutional and statutory authority of the Governor to issue execu-
tive orders "having the force of law.

The Legislative Research, Bureau submits such a report herewith. Its
scope and. content have been circumscribed by statutory provisions
which limit Bureau output to factual reports, without recommenda-
tions by the Bureau. The preparation of this report was the primary
responsibility of James Hugh Powers of the Bureau staff.

Respectfully submitted,

DANIEL M. O' SULLJVAN, Director
Legislative Research Bureau
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protocols which become tbereby a part of the "supreme law of the
land"; su(h proclamations activate international agreements of lesser
stature, such as .executive agreements on foreign trade matters.

British and Colonial Origins of the Gl,bernatorial Executive Order.

Although the use of executive orders by Massachusetts governors on
a formal, systematicbasis\ is a relatively recent development in this
century, the gubernatoril executive order has ancient legal origins
tracing .baek to the "writs" issued by Anglo-Saxon monarchs of Eng-
land, and to "Orders in C()uncil" which have been used in Engblnd
since the Middle Ages. '1 .

Originally, these bltier orders were forinulatedhythe EngUshmo-
narch, with the advice otbis Privy Council, a b04y comOsd of
leading nobles and tbe king s chief mim ters. With the evolution: of
parliamentary lovemment:after the downfall of James Uin)6S9, 
Prime Minister and his Cabinet ilcersbecame members of., and the
controllin force in the Prv)' unil, as tbe' mODcb' s role declined
to. .lorm8lit,. Orders in Co nei enttdl an exereiseofthe inhertnt
legilative and executive puwers of the CrOWD. derived from Briti
common law, and have been used as directives to adrrimstrative alld
judicial authoriti4s fortbe execution of policies otthe British Goverll
ment and for tbe administrative implementation of laws enadedby
Parliament.

The American Colonists. were familiar with Order in Council 
their uses, and adapted this form of executive order. to their own
political system, in the for.. of orders issued by the colonial governors
by and with the advice and consent" of a governor s (executin)

council. With modifications reflecting the Separation of Powers Doe-
trine, these practices werecarriecJ ove into tbe republican constitu-
tions adopted by Massachusetts and the other states following the
outbreak of the American Revolution. As governor s coundlswere
eliminated, or shorn of functions, executive orders became orders of
the governor alone in most instances.

Increased Use of Gubernatorial Executive Orders in MassachusetlS

With an increase in their duties and responsibilties tbrough consti.
tutional and st"tutory action, Massachusetts governors have resorted
increasingly to executive orders for policy, administrative and other
reasons. Between 1941 and 1947, a total of 99 executive orders wert
issued by Governors Saltonstall, Tobin and Bradford, nearly aU oj
them under the War Powers Act of 1941 and 1942.. A briefthree..year
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,et unadjudicated "inherent powers" of tommon law character, whieti
(Jas from tbe Colonial governorship. to the present governot.shfp
lIer a "Grandfather Clause" in th Constitution (Part II, c. VI, AtfiVI). 

TIe Supreme Judicial Court has held thatthe governor may, in fle
xercise of his "inherent" constitutional authority as "supreme exieu

live magistrate," use exec tive orders to create advisory commissions;
committee or councils to assist himih the performance of his d tie$
10 long as he does not yield to them responsibilities vested ultimately irlIim by the Constitution. 

. . . .

Th .Court has also rtWledthat, unlesspeeifically autborizl$d'
datute, the governor ma not, by executive order or otherwis.e; (8)
suspend a state law; (b) hange procedures mandated by law fo the
rormulation, amendment; and approval of regulations made by state
regultory agencies; (c) transfer appropriations from one line iietnin
the annual appropriation acts to another; or (d) impQimd appropriat.
ed funds in ways which alter or negate social and programpriolities
Itrdaned by the General 'Court. Statutes authorizing the governor to
suspend laws must be s cific as to the statutes he may suspend, and
may not give hiina vague "roving com ission" to suspend lawlGn
emergency or other grounds (Part I, Art. XX). The Court has emphas-
ized, as a general propoition, that gubernatorial executive orders may
not contravene any constitutional or statutory provision.

Within the above context, tbe Supreme Judicial Court has held
th tovernor may by executive order or otherwise take those measJIe8
necear to qualify the tate to rec ive federal financial. 8ssiS ct!
where suh measUres are authorized specific"ly or by very clear pd,
cad- in statutes. The governor s action must. be supported beY,oba
renable doubt by the legiSlativehistorr of the "tatute under w

~~~

biorder is to beisue, if tht a ioninvolveS suspension of ncitll'r

. . ".;

ste law in whole or in part. 
Sta,utoryBtses.
Th Maschustts statutoryprovlstons aUthorizing the goverhOl.

ise proclamations on 86 ceremonial occasions (76) rar outn m"j
thoS which make specific reference to his issuance of proclamlitt
aD executve orders having the foree of law (6). Two other stac.u,l
dealil .with gubernatorial executive orders inclJlde one such'
va6dating a partcular executive order, and a second lawreq
executve orders to be filed with jhestate sere,aryfor publicadori
th Maschusett Register. 

Th statues specifcaUyautborizing tbegovemor to issue proe_.
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tions and executive orders having the force of law permit him to do so
only in relation to emergencies arising from (;a)' war, sabotage and
Mbiihostile adivity, (b) civil disorders; (c) natural disasters
(d) water shortales, (e) nuclear accidents, and (f) fires. The principal
Sou'ree oftbe govemor s au.borlty aforesaid is the Civil Defense Ad of
'9SO (as amended). . 
i;lmplied gubematorial authority to issue-prodamations and execu-

tive, orden is founein (a) the Slichter Attoft94 (G.L. c.158B) whicb
,!eSts emergency powers inthegovernor' Jnirespe ttCi'private sector
industrial disputes whichthreateil he: pUblic e.ltha,.dsafety and

statuory provisions. relative to illterr pti lIs: .of the :ppblicmass
lJsportation services of theMassa usettsl Ba TJ'an portation Au-

thority (G.L. e. 161A, s. 20).

. , .

eept as to tbe foregoingrnaJor mergency, situat.oqs" tbeG,'I,,ral
Fpurt ba been reluctant to empow r thegO l!or,o i pr9cJ,
,tions and executive orders:r gula,ting the; pe,solJs, p, pertf'.II ;;Pr.o-"ral rigbts of t"e generalp 1!)ic" oranYiSegment th,r t,o,utsif;F*he
xecutive branch of the state government it$e1f. Instea,(I, : e G.fi,ral

(Court has preferred to rely. obdel gatiQns;o'regulatory aut"oti y to
fate,admiistrativeagendes and'quasi111 ieial agellciesto.imple ent

polic.ies and programs ordained by statute. That authority is , w
;)dthin the framework ofprocedur.1 and other safeguards manda
_kIf State Administrative Precedure Act and other controllng laws.

r;cmflicts Over Gubernator al Executive Ord.ers in Massachuseltf
AS governors baveresorted inueasinglyto the . use. o' "ec

pf"ers in , Masschustts, disputes have arisen, o er aUegatioll.t".teoftbes orders,have infringed thepow,ersl.eserved to tlie" ral
r.. bytbe Consttution by takingOD a pets of"execu'iYeJ.w lI.k-

I" contrary to the Separation of Powers A,rtele of the. COgstitutioa
(par I, Art. XXX).

Executive Order No. 7401 197Q. 01 July 16, '9'0,. GQvel!or 
fnmefs W. Sargnt estabHshe, by Exeeud'1eQt."JIo~:74,

I Code. of Fa'r Praetices, " requiring stateag des to . institute_ativeadon programs in rela f()#i qft~~ 'clln ISt o..o

c:1. :rr ::t:

" '.'

rements uponprh-ate enterpJ:ses taijtt' ed..cational i titu6

"' .

. Cipating in state programs, and up() foc,l. se.lOolc:ommitteeS.

::,,

101973, Attmey GeneraJ:RobertH. Qdinn ruled in\;alid tbe provi-
s of this executve order applying tolocal scbool committees. on
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the grounds that the inherent authority of the governor as supreme
executive magistrate does ot extend to the regulation oflocal govern.,

ment, absent an approprhlte enabling. statute. The Attorney General
concluded that the MunicJpal Home Rule 4men4lmentreserve to the
General Court alone the ultimate authority to prescribe s*andar4s of
municipal government. The General Court had enadedlaws out.",
ing discrimination at the local government level, but had passed no:liI

obliging . local government .to . institute affrmative. action pradic

. "

Executive Orders Nos. 172 of /979 and /89 of /980. These two
executive orders, issued by Governor EdwardJ. King, addresse4tWb
succesive, substantially identical, crises which arose when spendingb,
the Massachusetts Bay Ttansportation Authority (MBT A) outpa
its annual budgets for those fiscal. years, as pproved by the MBT'A
Advisory Board. When the latter refused to pr vide the full amounttof
supplementary appropriations sought by theMBT A, a shlit-down-' Qf
the transit system threatened. To forestall these interruptions ohetv-
ice, the governor issued the foregoing executie orders placilig!the
Authority under direct state administration, and authorizingspendin.
in excess of the budgets approved bylhe Advisory Board. Thelatt
body, and various other parties, challenged the executive orderscourt. 

Early in 1981, the Supreme. Judicial. Court invalidated the two
gubernatorial executive orders, on the grounds .that 'the statutes gr.ri
ing the governor emergency powers to . take over direction of lh,

MBT A do not include, among the emergencies therein enumeratM;,
emergencies caused bybuCtget disputes between. the Authority and,
Advisory Board. Hence, she Court concluded that thegovernorh
exceeded his powers as supreme execUtiye magistrate by susp mdiral
requirements of the MBT A: statutes without clear and specific statut
ry sanction by the General Court.

Gubernatorial Executive Orders in Other States
Constitutional Provisions 

The constitutions of 40 ofthe ther 49 s*ates are wholly silenton
subject of the governor s a..thori..yto issue execut!ve orders. Henc

ose jurisdidions, the governor must. rely upOitstatutes specilc:
authorizing such orders, or upon judicial interpretations ofhiscQ .
tutional authority as chiefexecutive, enforcer oIstate laws, an4'1; .

mander-in-chief, for his .po.wer to promulgate executive ordel's (
Ariz., Ark., Calif., Colo., Conn., Del. (;a., Ha.,. lda , Ind., fa.
La., Me., Minn., Miss., Mont., Neb., Nev., N.H., N,J., N.M., -
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legislatures, for the information of the legislature, or for legislative
review (Ky., Md., Mo., N.C., Ohio, Tenn., and Vt.

Litigation Over Gubernatorial Executive Orders
Disputes over the propriety and constitutionality of gubernatorial

executive orders are not unique to Massachusetts. They have been

occurring in other states With increasing frequency, as govemonhave
expanded their use of executive orders, emulating the tremendous
growth in the use of such orders by the President since the Great
Depression. The available data show a sharp upswing in the use of
gubernatorial' executive orders since the early 1968's. 

. . 

Governor. George C. Wallace of Alabama used exec:utive orders as a
means of defying federaliauthorities in school desegregation controv-
ersies of the 1960's. In 1970, the Colorado S preme Court heldu con.
stitutional a gubernatori,al executive order involving the state. in. a
federal program without; pri r state l gislati'Ve approval. In 197 and
1979, . th New York Court of;\ppeatsheld uneonstitutioriaf t",o
executive orders of Governor Carey dealing wi(h state personnel and
the letting of state contracts, because these orders went. beyohd tiie
adminstration of the law., to become attempted "exeeutivela:w,;mak-

ubernatorial executive orders have stirred up legal and political
controversies in 14 other; states as well (Alas., Calif., II., Kan., Ky.
Minn., Miss., N.H., N..I, Okla., Pa. rex., W.Va., nd Wii.). In
substantial.degree, these orders have been upheld. To pass judicial
muster, the governor s or er has to .be an exerCi of powers conferred
on him, expressly or by clear implication, by the stateeonstitUtion a.(f
statutes, and may .not inyade the constitutional reidms of \helegisla
ture or the courts. When.an executive order is specifically authodz,CI
by statute, it must not go beyond that law. 

Presidential Executive Orders

Legal Bases

Constitutional Provisions. The . United StatesConstitutfon ma-
no mention of presidential executive orders; The President' s power to
promulgate executive orders is derived from two.diferent -Sourees:' 

independent powers under . the Constitution and. statutes enactedtJl
Congress. A given presidental executive order may be based onoil.
the other, or both types of such authority. The latter is true whent'"
President and Congress share Jurisdiction over given functions ula
subjects.

The Federal Constitution provides that t e "executve" power shall
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defects. U the order is returned later to the OLC with changes, legal
scrutiny by the OLC is repeated. Once a propC)sed presidential execu-
tive order clears the OLC, it is submitted to the President for his final

tion. If the OMB or originating agency inists upon a presidential
executive order notwithstanding 0 LC legal objections, OLC forwards
to the President a legal memorandum statine the objections of the
Departent of Justice.

. When a presidential executive order receives the President' s signa-
ture, it is transmitted to the Offce of the Federal Register for publi.ea-
don in the Federal Register.
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GUBERNATORIAL EXECUTIVE ORDERS

CHAPTER I. INTRODUCTION

Legislative Study Directive

House, No. 6782, the joint order requiring this study by the Legisla-
tive Research Council relative to the constitutional and statutory
authority of the governor to issue executive orders having the force of
law, was \ introducedinto the House of RepresentatIves on June 27
J980 by the House Chairman of that Council,rRepresentative Michael
J. Lombardi of Cambridge. This joint order was approved by the
Committees on Rules of the two branches , acting concurrently, and
was adopted by the House of Representative, on that same day.
Adoption of the study directive by the Senate, in concurren , fol-
lowed on June 30, 1980.

This report, resulting from the above study mandate, is the first
examination of gubernatorialpowers to issue executive orders to have
been authorized by the General Court. It reflects an increasing legisla-
tive interest in the growing recourse of governors to use of the execu-
tive order device since World War II , and the implications of that
device. for the constitutional separation of powers among the legisla-
tive, executive and judicial branches of the state government, the
constitutional system of checks and balances, and legislative oversight
of operations of the executive branch of the state governmeQ$.

That legislative interest has een heightened by recent litiga ion
chaUenging the use of executive orders by His ExceJlency, Governor
Edward J. King, to assume direct control of the management and
operations of the Massachusetts Bay Transportation Authority
(M BT A) and to authorize expenditures by that" agency in excess of
budgets approved by the MBTA Advisory Board (compose of repr
sentatives of the municipalities belonging to the Authority). 1 The

I. Executive Orders Nos. 172 of December 18. 1979 and 189 of November 18. 1980; Ma33Q hu:r1l3 l1y
Tran3port;tion Authority Advi30ry Bord. et al.. v. King. Supreme Judicia Coun. Suffolk ss. No.
Nov. 1980; Ma33DI'husetu 11)' Tran3portation Authority Advi30ry Bordv. Ma33Dchwctu l1y TrQnJport
lion Au/hority. et al. Superior Coun. Surrolk SS. No. 4S00I. Nov. J980. and Supreme Judicil Coun No.
2353. Nov. 1980.
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causes or holidays or for calling the legislature to attend a
special session. By contrast, executive orders have been used
to initiate policy changes and to manage state government.'

Proclamations may also. be used to invoke or to activate otherwise
dormant" constitutional and statutory provisions, with very signifi-

cant legal consequences. Among the gubernatorial and presidential
proclamations of this sort which come to mind are those establishing
martial.aw, proclaiming,civil defense emergencies, taking over public
utilties threatened by labor disputes, dedicating public property to
particular uses, and caUing special elections. At the national level
presidential proclamations are used to put into effect treaties, cC:riven-

tions and protocols which become thereby a part ofthe "supreme law
of the land";2 such proclamations activate international agree merits of
lesser stature, such as executive agreements on foreign trade matters.

Study Procedure

This Legislative Research Council report discusses gubernatoril
and presidential executive orders in the seven following chapters deal-
ing respectively with (a) British and Colonial orde s in Council, (b) the
growth of the authority of the Massachusetts60vernor since 1780, (c)
the constitutional bases of gubernatorial executive orders in Massa-
chusetts, ' (d) the statutory bases of gubernatoriaLexecutive orders'in
Massachusetts, (e) other: aspects of gubernatorial executive orders:in

ssachusetts, (f) gubernatorial executive orders in other states, and
(g) executive orders ofthe President ofthe United States. AppendixA
hereof presents, for the first time, a complete chronologiCal index of
the 291 executive orders issued by Massachusettsgovernors.from 1941

when the systematic numbering of such orders was initiated by "Govef;."

nor Leverett Saltonstall .(939-45) to December 31, 1980. 
The modest length of this report reflects the limited extent to wl;iPh

the whole subject of gubernatorial executive orders has beenexplor,
in depth previously in MQssachusetts and most other states by legist
tive research agencies , law journals and thecourts.Judicialcaselaw
the federal and state levels in relation to executive orders is n
extensive, and leaves many important questions as yet unanswered.i
bibliography of materials on this !!ubject, collected by the Legislati
Research Bureau, appears in Appendix C.
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1980. No. 2. Law School of the University of Wisconsin. Madison. Wis., pp. 333-365; atp. 333, fn. 2i
2. V.S. Const.. Art. 'VI. 
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